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Mitc h Mc Connell: Hoistw ith HisOw n

Peta rd

L etus beg in w ith a bitof history an dety m olog y:

In H am let(actIII,scen e IV ),S hak espeare g iv eshis title characterthe lin e For tis

the sport to have the enginer Hoist with his owne petar. W hatin the hell isa petar that
the enginer (that's how W illie S .spelledit)shouldbe
hoistw ith it? W ell,in the M iddle A g es,a petar - or
petard - w as a sm all en g in e of w ar used to blow

breaches in g ates or w alls. They w ere orig in ally
m etallic an d bell-shaped butlater cubical w ooden
boxes. W hatev er the shape, the sig n ifican tfeature
w as thatthey w ere full of g un pow der;today w e'd
call ita bom b. To be hoist with one's own petard

m ean t tobe blow n up w ith the v ery dev ice on e
created in order to destroy on e's en em y. O uch!
Today, the phrase has the fig urativ e m ean in g of
hav in g on e'splan sblow upin theirface.

Ev en if S en ate M ajority L eader M itch M cCon n ell has n ev er read Hamlet, he
certain k n ow s the phrase -if n otin tellectually,than atleastv iscerally. Forw ith
this w eek s4-4 un sig n ed per curiam S uprem e Courtv ote in the Friedrichs v .

Californ ia Teachers A ssociation case,S en ator M cCon n ell's strateg y of den yin g
P residen tO bam a his con stitution ally m an dated rig htto n om in ate a qualified
judg e tofill a courtv acan cy hascom e back tobite him in hishide-boun dtuchus.
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The Friedrichs case threaten ed to cripple the ability of public un ion s (teachers,
police,firefig hters,etc.)to collectfees from w ork ers w ho chose n otto join an d

didn otw an ttopay forthe un ion s’collectiv e barg ain in g activ ities.The case w as
broug ht by 10 Californ ia public schoolteachers w ho claim ed that it w as a
v iolation of their 1stA m en dm en trig hts to force them to pay fees ag ain sttheir
w ishes. A rulin g in their fav or w ould hav e affected m illion s of g ov ern m en t

w ork ers an dw eak en edpublic-sectorun ion s,w hich stoodtolose fees both from
w ork ers w ho objected to the position s the un ion s tak e an d from those w ho
sim ply chose n otto join w hile ben efitin g from the un ion s’ efforts on their
behalf.L im itin g the pow erof publicun ion s has lon g been a g oal of con serv ativ e
an d libertarian g roups. D espite their bestefforts on behalf of their clien ts,the
libertarian "Cen terforIn div idual Rig hts"cam e upshort;The 9th CircuitCourtin
S an Fran cisco upheld the requirem en tthatthe objectin g teachers pay fees.
H ow ev er,the plain tiffs'leg al team quick ly appealed the 9th Circuitdecision to

the S CO TUS ,firm ly believ in g thatthe then 5-4 con serv ativ e courtw oulddecide
in their fav or,thus strik in g a m ortal blow ag ain stpublic sector un ion s.A tthe
tim e the case w as heard this pastJan uary,their belief w asreason ably justified;

un less the sk y fell,Justices Roberts,A lito,Thom as,Ken n edy an d S calia w ould
com e totheirrescue an dov erturn the 9th Circuitrulin g .

W ell,the sk y did fall:Justice S calia died,an d w ith his un tim ely dem ise,the
S uprem e Courtbecam e equally div idedbetw een 4 liberals an d4 con serv ativ es.
Itshould be n oted thatw hen ev er the courtfails toreach a m ajority decision ,it
m ean s the low er court's rulin g stan ds. S core a big (thoug h lik ely prov ision al)
v ictory forlaborun ion s. Itis lik ely thatthe Cen ter for In div idual Rig hts w ill
refile the case in the future -if the n extpresiden tis a Republican w hon om in ates
a depen dable con serv ativ e to replace the late Justice S calia. A ccordin g to
W ashin g ton Un iv ersity law professorL ee Epstein ,"On eight-person courts, justices
reach far fewer 4-4 decisions than we would expect. They seem to work hard to minimize
them because they're so inefficient. They can hold over cases, cast strategic votes to avoid
a decision down the road that may be even worse ideologically, write narrowly, and dump
cases on procedural grounds." Then too,as in the Friedrichs case, they can do

precisely w hatthe Republican -con trolled
sen ate m ost fears: m ak e an equally
div ided courtw ork for their ideolog ical
opposites.

A n d it is here w e return to S en ator
M cCon n ell bein g hoist(or hoisted)w ith
(or on )his ow n petard.W ithin hours of
A n ton in S calia's death -ev en before his
body had been flow n back from Texas -
M cCon n ell in sistedthatthe S en ate w ouldn otcon firm an y O bam a n om in ee in an
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election y ear,letalon e holdhearin g s.H e ev en ruledoutm eetin g the presiden t’s
pick ,a stan dard courtesy. A s is w ell k n ow n ,M cCon n ell an d the con serv ativ e

m archin g an d chow der society ben tthe historic record,proclaim in g thatthere
hadn otbeen a "lam e duck "courtn om in ee approv edin the last2,000 years. A n d
n ow ,in the face of the 4-4 n on -decision in the Friedrich case,M cCon n ell has
stuck his feetev en deeperin tothe harden edcon crete of rejection :“I can’t imagine
that a Republican majority Senate, even if it were soon to be a minority, would want to
confirm a judge that would move the court dramatically to the left. That’s not going to
happen.”

M cCon n ell k n ow s full w ell thata deadlock ed courtcan n otov erturn a low er
courtdecision . H e k n ow s thatn o on e's cry stal ball is capable of predictin g
w hetherthe n extP O TUS -orS en ate -w ill be Republican or D em ocrat. H e also

k n ow s thatif,say,H illary Clin ton is electedpresiden tan dthere is still an em pty
seaton the S uprem e Courtatthe tim e she tak es the oath of office,she w ill lik ely
n om in ate som eon e to the left of the decidedly m oderate M errick Garlan d.

O n e hopes he un derstan ds thatRepublican in tran sig en ce on the Garlan d
n om in ation is in creasin g ly becom in g a w eig hty an chor for all those Republican
sen ators curren tly up for reelection - n ot to m en tion w hoev er their party's
stan dardbearerturn s outtobe.V oters from M ain e toCaliforn ia are disg ustedto

the m ax ov er the puerile "m y w ay or the hig hw ay" attitude of M cCon n ell &
Com pan y. Toden y a few m om en ts of face tim e -letalon e a com m ittee hearin g
orfloorv ote -on Judg e Garlan dis buton e m ore proof thatpartisan politics an d
case-harden edideolog y eclipse (a syn on ym for"trum p")on e'sduty ev ery tim e.If
M cCon n ell w ere sm art-w hich,believ e itorn ot,he is -he w ouldpress fora v ote
on Garlan d;betterthe dev il you k n ow than the dev il y ou don 'tk n ow .

There are a couple of crack sbeg in n in g toappearin M cCon n ell'sm on olithicblock
of ice.Illin oisS en ator M ark Kirk -w hois lik ely the m ostv uln erable Republican
in cum ben t-didm eetw ith Judg e Garlan dthe otherday an dhas calledforan up-

dow n v ote. S im ilarly,A rizon a S en ator Jeff Flak e an d M ain e's S usan Collin s
hav e saidthey are w illin g tom eetw ith the judg e. N otexactly earth-shatterin g ,
buta crack in the ice. O n e w on ders how w ell M itch M cCon n ell is sleepin g these
days; if he realizes thatin heark en in g to the siren son g of his party's
farthestrig htideolog ues an d con tributors, he is settin g the stag e foran ev en
g reaterstrin g of Republican defeatsin N ov em ber.

For if the scen ario of defeatdescribed abov e does com e to pass, an d both
the W hite H ouse an d S en ate w ill be in D em ocratic han ds,itw on 'tjustbe a 5-4

m oderate-to-liberal courtthey hav e to w orry about; it w ill be a question of
w hether the G.O .P . w ill ev er rise from the ashes of self-im m olation . If the
Republican s do g odow n toig n om in ious defeatin 2016,there w ill be plen ty of
blam e to g o aroun d.A g oodly share w ill un doubtedly be laid atthe feetof
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S en atorM cCon n ell w ho, w hen all is said an d don e, w as hoistw ith his ow n
petard.

Then too,on e couldsay,in the w ords of M cCon n ell's S cottish lanhtsman Robert
B urn s,

The best laid schemes o’ Mice an’ Men
Gang aft agley (often g oaw ry).

An'lea'e us nought but grief an' pain,
For promis'd joy!
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